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General Meeting, Directors, BOD Meeting and Corporate Auditor 
Responsibilities and Liabilities 

Based on the New Company Law (Effective May 1, 2006) 
 

I. Responsibilities of Directors and Auditors 
 
1. General Meeting of Shareholders 
 Ordinary General Meeting: Being convened each year within three (3) months after the last day of 

each business year.  
 Extraordinary General Meeting: Whenever deemed necessary and proper notice must be given to 

shareholders. 
 Person to convene meetings: Director 
 Recording Meeting Minutes: Minutes shall be taken of the proceedings of the meeting and shall 

contain and record the substance of the course of the proceedings and the results thereof. 
 Keeping the minutes: The Director must keep the minutes for ten years at the head office and for 5 

years at the branch offices from the date of the general meeting 
 
2. Directors and the Board of Directors 
2.1 Directors 
 Appointment (Art 329): Directors are appointed at general shareholder meetings. 
 Relation between Director and the company (Art 330): Entrustment of management 
 Qualification of Director (Art 331): 

Disqualifications: 
1) Corporation 
2) A major ward or a person under curatorship 
3) A person having been sentenced for a crime prescribed in the law etc for whom 2 years have not 
passed from the day of finishing the execution or proving not to be executed. 
4) A person having been sentenced to a penalty heavier than imprisonment due to crime other than 
prescribed in the preceding item for whom the execution is not finished or proving not to be executed. 
Provided that, those for whom execution is pending shall be excluded. 

 Number of Directors (Art 331): Companies, which set a board of directors, require at least 3 directors. 
 Term of office (Art 332): 2 years. Stock transfer restricting corporations can extend it up to 10 years. 
 Remuneration (Art 361): Resolution at the shareholders’ meeting 
 Reasons of Termination:  

1) Maturity of term 
2) Resignation 
3) Removal: By resolution at the shareholders’ meeting or a shareholder derivative lawsuit advocating 

the removal of a Director  
4) Death 
5) Disqualification 
6) Company liquidation 

2.2 Representative of the company 
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 Representative of the company (Art 349): Representative Director 
 Termination of office of Representative Director: 

1) Loss of status 
2) Resignation  
3) Removal 

 Responsibility of Liabilities to third parties (Art 351): The company is responsible for liabilities and 
damage caused by a Representative Director while executing the affairs of the company. 

 
2.3 Obligation and Duties of Directors 
 Obligation to be faithful and act in good faith (Art 355): Obligated to obey all laws, ordinances, and 

the articles of incorporation as well as resolutions adopted at general meetings and to perform their 
duties faithfully on behalf of the company. 

 Duty to avoid competition or hinder company business (Art 356): When a Director intends to effect 
such transactions, they need to provide all relevant and material facts to the Board and obtain the 
Board’s approval. 

 Duty to avoid transaction on Director’s own behalf (Art 356): When a Director intends to undertake 
such a transaction, they need to show all the material facts to the Board and obtain the Board’s 
approval. 

 Duty to auditor (Art 357): If a Director has found a fact that is feared to cause serious damage to the 
company, they immediately have to report it to an auditor. 

 
2.4 Relation between Director and Shareholder(s) 
 Right of shareholder to make a demand for the Director to cease a challenged activity (Art 360) 
 Representative action by shareholders (Art 847) 

 
2.5 The Board of Directors – Powers, etc. 
 Powers, etc. of board of directors (Art 362) 
1. The BOD shall consist of all the directors. 
2. The BOD shall perform the following duties: 

(1) Decision on administration of affairs of a corporation maintaining the BOD;  
(2) Supervision of performance of duties by the representative director. and 
(3) Election and removal of the representative director. 

3. The BOD shall elect the representative director form among the directors. 
4. The BOD may not delegate decisions on the following matters or on any other important administration 
of affairs to any director: 

(1) Disposition and acquisition of important property; 
(2) A large amount of debt; 
(3) Appointment and dismissal of managers or any other important employees; 
(4) Establishment, change of abolishment of branch offices and other important facilities; 
(5) The matters concerning debentures for subscription (Art 676) or any other matters prescribed by 
the Ministry of Justice Ordinance to be the important matters with respect to the invitation of 
subscribers for bonds; 
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(6) Improvement of systems for securing compliance of performance of duties by the directors with 
laws and ordinances and the articles of incorporation or any other systems prescribed by the 
Ministry of Justice Ordinance to be necessary for ensuring appropriate operations of the Kabushiki 
Kaisha; and 

(7) Exemption of responsibility pursuant to the provisions of the articles of incorporation. 
 
 Powers of directors of corporation maintaining BOD (Art 363) 
1. The following directors shall perform operations of a corporation maintaining the BOD: 
(1) The representative director; and  
(2) The director other than the representative director who have been elected by a resolution of the board 
of directors as the directors who perform operations of a corporation maintaining the BOD. 
2. Each director as mentioned in each item of the preceding paragraph shall report on the status of 
execution of hi/her duties to the BOD at least once every three months. 

 
2.6 Operation of the Board of Directors 
 Qualified convener (Art 366): A meeting of the BOD shall be convened by any of the directors.  If, 

however, the director who shall convene a meeting of the BOD is provided in the articles of 
incorporation or determined by the BOD, such director shall convene a meeting. 

 Resolution of BOD (Art 369) 
1.  A resolution of the BOD shall be adopted by a majority vote of the directors present who shall 
constitute in number a majority of the directors entitled to vote. 
2. Any director having a special interest in the resolution of the preceding paragraph may not participate 
in its voting. 
3. Proceedings of a meeting of the BOD shall be recorded in the minutes to be prepared and, if such 
minutes are prepared in writing, the directors and auditors present shall affix their signatures or names 
and seal impressions to the said minutes.  
 Minutes, etc. (Art 371): A corporation maintaining the BOD shall keep the minutes or the document or 

the electromagnetic record in which the declaration of intention mentioned is included or recorded at 
its head office for ten years from the date of the BOD meeting. 

3. Auditor 
3.1 Appointment and Termination etc. 
 Appointment (Art 329) 
 Qualification of Auditor (Art 335) 
1. Disqualifications of auditors: 

1) Corporation 
2) A major ward or a person under curatorship 
3) A person having been sentenced for a crime prescribed in the law etc for whom 2 years have not 
passed from the day of finishing the execution or proving not to be executed. 
4) A person having been sentenced to a penalty heavier than imprisonment due to crime other than 
prescribed in the preceding item for whom the execution is not finished or proving not to be 
executed. Provided that, those for whom execution is pending shall be excluded. 

2. An Auditor shall not at the same time be a director, a manager or any other employee of a company or 
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an affiliated company or an executive officer of the affiliated company. 
 Term of office (Art 336) 
 Termination of office (Art 339) 

 
3.2 Auditor’s responsibilities 
An auditor is obliged to audit the execution by the directors of their functions, attend the board of directors 
for effective audit, and audit the documents (financial statements and business report etc.) prepared by the 
company, prepare the audit report, and submits to the BOD. 
 Powers of auditor (Art 381) 
1. An auditor shall audit the execution by the directors of their functions. 
2. An auditor may at any time call on the director and the manager or other employee for a report of the 
business, or investigate the affairs of the company and the state of its property. 
 Duties to report to Director (Art 382) 
If a director performed or is feared to perform an act not within the object of the company or otherwise 
contrary to laws and ordinances or to the articles of incorporation, an auditor shall report it to the board of 
directors. 
 Presence of auditors (Art 383-I) 
Auditors shall be present in the meeting of directors.  In this case, if it is deemed to be necessary, they 
shall state opinion. 
 Duties to report to the general meeting of shareholders (Art 384) 
The auditors shall examine the proposals and others which the directors propose to submit to a general 
meeting of shareholders, and shall report their opinion thereon to such general meeting if they recognize 
there exist the matters in violation of laws, ordinances or the articles of incorporation or seriously 
unreasonable. 
 Representation action between Director and company (Art 349)   
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II. Director’s Liability for damage: 
(Including auditors, accounting auditor, accounting councilor) 

 
1. General Responsibility 
Directors are entrusted by the shareholders to properly and responsibly manage the company, generate 
profits, improve management and efficiency, and not damage the company by abusing the Director’s 
position (Corporate Law Art 462, 369, 423 – 430). 
 
Moreover, the Director may not (1) engage in competing business with the company (Art 356, 419-II, 423) 
or (2) have a conflict of interest with the company (Art 356,419-II) unless full disclosure has been given to 
the Board and the Board has granted approval. Examples are as follows: 
 
(1) When a Director has violated the non-competition clause without the Board’s approval, the Director will 
be liable for damages incurred and lost profits (i.e. liability without fault) (Art 356-I, 365-I, 419-II, and 423-I): 
 (2) When a Director received an approval and engages in competing business with the company (Art 423):  

(i) When a Director directly violated the non-competition clause (company 428-I):  
 Director who engaged in competing business with the company: Fully liable for damaged amount (i.e. 

liability without fault) 
 Director who decided to engage in competing business with the company or 
 Director who agreed to approve the decision: In case of the above Directors: They are liable for 

damaged amount due to presumed negligence of duty. However when a Director certifies that there 
was no negligence of duty, a Director can be exempted from liability. 

(ii) When a Director indirectly engages in competing business with the company (company 428-I): This 
Director is liable for damaged amount due to presumed negligence of duty. However when a Director 
certifies that there was no negligence of duty, the Director can be exempted from liability. 

 
2. Directors Responsibilities 
Directors have three (3) major responsibilities: 

1) Responsibility to the Company 
2) Responsibility to the Third Party 
3) Responsibility to the Shareholders 

 
1) Responsibility to the Company (Liability for Damages) 
When Directors violate the law, the articles of incorporation, or neglect their duties of care (Art 330) and 
good faith, it is assumed that the obligation of the entrustment contract was not fulfilled and Directors will 
owe "Compensatory damages as an obligation of default" (Art 423). 
Examples of violations include 
(1) Distribution of profits in contravention of the law (Art 462-I vi): liability without fault; 
(2) Offering interests on property in violation of the law (Art 120-IV): Director who offered the interest 
(Liability with fault). (Exemption from liability: Exempted by approval of all the shareholders. However, when 
the Director in question certifies that another Director had been alerted to the matter, it is possible for the 
Director in question to be exempted from the liability) 
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(3) Where one Director loans money to another Director (conflict of interest transaction) (Art 356): Loaned 
money (negligence liability)  
(4) Any transaction that benefits the Directors personal interest over the company’s (Art 423-II) and will be 
liable for damages. The Director may be exempt from wrongdoing by a two-thirds majority vote of the 
shareholders;  
(5) Any act which violates any law or ordinance or the articles of incorporation (Art 424, 425): Liability for 
negligence. 
 
Director’s Exemption from Liabilities (Art 424 - 427) 
The liability of Directors in respect to a transaction cannot be released except by the unanimous consent of 
all the shareholders. However, in spite of Art 424 (Negligence of duties), when there is no negligence of 
good faith it may be possible to exempt or reduce the Directors responsibility in the following two ways. 
 
Director’s Means of Exemption from Liability (2) (Partial exemption from liabilities) 
(1) Exemption by a resolution of shareholders’ meeting (Art 425) 
(2) Exemption by resolution (by a majority voting) of Directors’ meeting, which is based on the articles of 
incorporation of the company (Art 426) 
 
Limitation of Exemption = Amount liable for the damage by Directors (A) - Amount not exemptible “Minimum 
liable amount” (B) 
 
“Minimum liable amount” = Annual Salary  
6 times for Representative Director 
4 times for Directors except representative Director 
2 times for External Director, Accounting Councilor, Auditor or Accounting Auditor 
 
Example: 
In cases where the Representative Director’s (A) negligent act caused JPY 200,000,000 damage to the 
company, A is liable for JPY 200,000,000 damage.  In cases where A’s minimum liable amount is JPY 
40,000,000 and in cases qualified for exemption, it is possible to exempt up to JPY 40,000,000 by a special 
resolution of shareholders’ meeting, A’s liable amount will be at least 40,000,000. 
 
JPY 200,000,000 – JPY 40,000,000 = JPY 160,000,000  
 
Sample article in the articles of incorporation of the company 
(Director's Exemption from Liability) Article 31 
“This company will exempt the Director (including the person who was the Director) from responsibility 
concerning Article 423 (1) (Negligence of duties) with the resolution of the Board of Directors by providing 
for Article 426 (1) of Corporate Law within the limits of the law.” 
2) Liability to Third Persons （Art 429） 
When a company causes a third party damage due to the negligence of the Director, as a rule the company 
will be liable for compensatory damages, and the individual Director will not be subject to liability. However, 
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Directors have the responsibility of compensating the third party as a result for damage caused (Art 429-I) 
when the Directors breach their duty of good faith and knowingly or recklessly act in a way that harms the 
company and/or the third party. 
 
If Directors have been guilty of wrongful intent or of gross negligence in respect of their duties, they shall be 
jointly and severally liable in damages to third persons, e.g.  
 
- Reparation responsibilities for job execution due to bad faith or gross negligence 
- False entry or record of important documentation (application form for stock, subscription warrant, etc.)  
- Reparation responsibility concerning false registration etc: Provided that, a Director is exempted from 
liabilities in the case where the Director validated that he was not negligent of care for making the entry or 
record or registration of public notice. 
 
In the following cases, reparation responsibility is actually accepted according to judicial precedent: 

(1) Irresponsible management 
(2) Concluding a contract knowing the company will not be able to pay 
(3) Over-issuing notes knowing there will be no means of payment 
(4) Violation of supervisory obligations between Directors and breach of duty between Directors  
(5) Other similar circumstances 

 
Two kinds of compensatory "damages": 

Indirect damage When a third party suffers damage resulting from the losses of another company. 
Example: In cases where the property of a company is unaccounted for or incurs serious damage from a 
Director’s act and it becomes impossible for a company to repay the debt owed to a corporate creditor 
 

Direct damage When a third person suffers damage directly from a Director’s act of another company. 
Example: The person who possesses a note that resulted from over-issuance by a party knowing that there 
is no means of repayment. 
 
3) Liability to Shareholders 
Instead of a company, shareholders can submit a petition requesting damages against a Director who 
violated various statutes and articles of incorporation using the claim of reparations to prevent 
shareholders’ loss (Art 847).  
 
It is unthinkable that the board of Directors would show favor to a Director who broke the statutes and 
articles of a corporation. Therefore, the stockholders representative action was made because even if 
shareholders submit a petition to a company (board of Directors), the company may not file the petition 
easily. This is a system that allows the stockholder to undertake a representation exercise for the right to 
seek damages that the company has incurred. 
 

* * * END * * * 


